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GEORGIA'S TWO YEAR PROHIBITION ON CHILD SUPPORT AWARD

MODIFICATION CHALLENGED AS UNCONSTITUTIONAL

April 28, 2003

On April 8, 2003, attorney Daryl LeCroy filed a Notice of Appeal to the Supreme Court of Georgia challenging Georgia's prohibition on modification of child support awards for a period of two years for a party that had previously asked for or agreed to a modification.  This restriction is found in Georgia code in O.C.G.A. Section 19-6-19(a).  This code section allows no exceptions—including for changes in circumstances such as unemployment or changes in income. The appeal is for the case of Wright v. Wright, originating in Cobb County.  The appellant had suffered a severe loss in income as a result of unemployment that had occurred within two years of the appellant's prior modification request.  The trial judge noted that the plain meaning of the statute offered no opportunity to hear the modification request and was required to dismiss the petition. The trial judge also noted that the issue was of such importance that he would certify a question to the Supreme Court of Georgia.
Attorney LeCroy argues that this prohibition is unconstitutional based on due process violations as well as federal Supremacy Clause violations. Under the 14th Amendment of the U.S. Constitution, “a statute creating a presumption that is arbitrary, or that operates to deny a fair opportunity to repeal it, violates the due process clause."  Manley v. Georgia, 279 U.S. 1, 49 S.Ct. 215 (1929).  The Georgia  Child Support guidelines were adopted in 1989 pursuant to 42 U.S.C.A. § 651, et seq., known as Title IV-D of the Social Security Act, particularly, 42 U.S.C.A. § 654-56, 666 and 45 CFR § 302.55 and 302.56.  The two-year prohibition conflicts with the federal requirement in 42 USCS § 666 for the guidelines to provide review and adjustment of support orders "if the requesting party demonstrates a substantial change in circumstances.”  
This issue is particularly important for child support obligors given the currently high level of unemployment and underemployment in the economy and with the current call up of active duty Reservists.
Tax deductible donations to support this appeal can be made out to and sent to:
Georgia Fatherhood Foundation
c/o Martha Dickey

4105 Oberon Drive

Smyrna, GA 30080
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