Suggested Changes to Statute Review Subcommittee Text Amendments, of August 25, 2005
By R. Mark Rogers

Regarding recent recommendations by the Statute Review Subcommittee, of August 25, 2005, I believe certain text need to be reconsidered by the full committee.


The issues relate to the proper adjustment to gross income for self-employed and eliminating inconsistencies with assumed obligors and calculation based obligors (the latter takes a little explaining below).

Note suggested changes in bold, blue font. 
I. 

For this section, despite the lengthy text that follows, the changes in blue bold font are very simple.  You may want to look for those first below before reading the explanation.  There are just two suggested changes related to this issue.


One issue should be quite simple as related to Section 5(a)(1)-(3).  This issue is in regard to putting a parent with self-employment income on the same basis as an parent whose income is payroll income.  Self-employed do not pay Social Security and Medicare taxes--they pay self-employment taxes and they pay the equivalent of the both the payroll employee's and the employer's share.  So, the DIFFERENCE between the two situations is ONE-HALF of the self-employment tax.  The deduction to gross income should be one-half of the self-employment tax, not the self-employment tax.

Hence, in subsection (2), 

“(1)(2)'Adjusted gross Income' means the net determination of a Parent’s income, calculated by deducting from that Parent’s Gross Income any applicable Self-Employment Taxes being paid by the parent, any Preexisting Child Support Order for current child support which is being paid by the Parent, and any Theoretical Child Support Order for other Qualified Children, if allowed by the court. For further reference, see subsection (f) of this Code Section.”


should read


“(1)(2)'Adjusted gross Income' means the net determination of a Parent’s income, calculated by deducting from that Parent’s Gross Income one-half of any applicable Self-Employment Taxes being paid by the parent, any Preexisting Child Support Order for current child support which is being paid by the Parent, and any Theoretical Child Support Order for other Qualified Children, if allowed by the court. For further reference, see subsection (f) of this Code Section.”

One might consider a clarification in Subsection (3) of Section 5(a) just to emphasize the correct calculation regarding self-employment taxes:
Consider changing:

“(3) 'Credit Adjusted Income Worksheet' means the Worksheet used for listing information regarding a Parent’s Preexisting Child Support Order for child support, and Self-Employment Taxes, if applicable, and the Theoretical Child Support Order.  For further reference, see subsection (m) of this Code section.”
To

“(3) 'Credit Adjusted Income Worksheet' means the Worksheet used for listing information regarding a Parent’s Preexisting Child Support Order for child support, and one-half of Self-Employment Taxes, if applicable, and the Theoretical Child Support Order.  For further reference, see subsection (m) of this Code section.”
II.
The next issue is a little more complicated but if not addressed will force some awkward appeals if not reworded to actually be more vague or less restrictive.  This is in regard to the assumption that the obligor is the non-custodial parent.  The original legislation let the obligor be determined by following the presumptive calculation steps.  Generally, this would be the custodial parent—but not always.  Section 5(b) as reworded by the Statute Review Subcommittee states that the obligor is the non-custodial parent.

See Section (5)(b)(8):
“(8)  Determine the Presumptive Amount of Child Support for the Custodial Parent and Noncustodial Parent resulting in a sum certain single payment due to the Custodial Parent by assigning or deducting actual payments for Work Related Child Care Costs and Health Insurance costs;”
First, subsection (8) is not worded to clearly convey the idea that “assigning or deducting actual payments” is to credit the parent making those direct payments—with emphasis on “credit” against the obligation determined at the previous step (credit against the Adjusted Child Support Obligation).
Suggested change:

“(8)  Determine the Presumptive Amount of Child Support for the Custodial Parent and Noncustodial Parent resulting in a sum certain single payment due to the Custodial Parent by crediting the Non-custodial Parent against the Non-custodial Parent’s Adjusted Child Support Obligation for actual payments for Work Related Child Care Costs and Health Insurance costs made by the Non-custodial Parent;”
Next, if one strictly follows the presumptive calculations, there will be a not insignificant percentage of cases in which the obligor should be the custodial parent and not the non-custodial parent.  This will not happen a lot, but it will happen on occasion.

It is possible that I am misinterpreting the language in this section as meaning the non-custodial parent is assumed to be the obligor.  If that is not the intended meaning, then either I am jumping to a conclusion based on this paragraph in isolation or it still needs clarifying to prevent that conclusion by others.
Nonetheless, a short example may be helpful to show that there can be a number of cases in which the obligor should be the custodial parent.

Assume:

There are 2 children in the case.

CP gross income is $6,000 per month.

NCP gross income is $4,000 per month.

CP has children 183 days per year.

NCP has children 182 days per year.

NCP pays $300 per month for children’s medical insurance.

No other considerations.

Calculations (see table below):

Combined adjusted gross income is $10,000 per month.

BCSO is $1,468 per month (estimate from TN adjusted for GA income tax).
CP share of BCSO is $880.80 (60%).
NCP share of BCSO is $587.20 (40%).

NCP parenting time credit is 50% of the BCSO or $734 ($1,468 times .50).

CP share of medical insurance is $180.

NCP share of medical insurance is $120.

The CP has no parenting time adjustment and has an ACSO of $1,060.80.  The CP’s parenting time adjustment is implicitly built into that of the NCP by the amount that the NCP is NOT credited.

The NCP has a parenting time adjustment and the NCP ACSO is a minus $26.80 (NCP receives instead of paying).

Then the NCP gets $300 credit for directly paying for the medical insurance premium.  The presumptive award is minus $326.80 for the non-custodial parent.  That is, the custodial parent is the obligor.

With 50% parenting time adjustment:
	
	CP
	NCP

	BCSO
	$880.80
	$587.20

	PT Adj. (50%)
	
	-$734.00

	Med. Ins. Share
	$180.00
	$120.00

	ACSO
	$1,060.80
	-$26.80

	Credit
	
	-$300.00

	Award
	
	-$326.80


For this example, the CP would still be the obligor even if the NCP only had enough parenting time for a 30 percent credit.  This is because of the CP’s high income and the NCP direct payment on medical insurance.

With 30% parenting time adjustment:

	
	CP
	NCP

	BCSO
	$880.80
	$587.20

	PT Adj. (30%)
	
	-$440.40

	Med. Ins. Share
	$180.00
	$120.00

	ACSO
	$1,060.80
	$266.80

	Credit
	
	-$300.00

	Award
	
	-$33.20


Some confusion may arise from the fact that Income Shares guidelines do indeed start out with the assumption that all of the child costs occur within the custodial parent’s household.  But with parenting time adjustments and non-custodial parents sometimes incurring medical insurance and other direct expenses, this assumption no longer holds true.  When all costs no longer occur within the custodial parent household, there is the possibility that the custodial parent can become the obligor and this must be recognized.
It requires a complex explanation, but the only valid part of the presumptive calculation is that for the non-custodial parent—due to the explicit parenting time adjustment.  That portion for the custodial parent is actually meaningless.  But there is an important caveat.  To recognize that the custodial parent can become the obligor, code must state that when the non-custodial parent’s presumptive award after parenting time credits and credit for direct payments (such as medical insurance, day care, or other) becomes negative, that the custodial parent becomes the obligor.  Note in the above examples, the CP calculation is very different from that of the NCP.  This is simply the nature of the percent credit approach to parenting time adjustments.

Something to the effect of the following should be added to subsection (8)—in blue font:

(8)  Determine the Presumptive Amount of Child Support for the Custodial Parent and Noncustodial Parent resulting in a sum certain single payment due to the Custodial Parent by assigning or deducting actual payments for Work Related Child Care Costs and Health Insurance costs.  Should the non-custodial parent’s Presumptive Amount of Child Support be negative, the custodial parent becomes the presumptive obligor to the non-custodial parent by the negative of the non-custodial parent’s Presumptive Amount of Child Support;
There probably is a better way to word this but the above conveys the idea.

To presumptively assume that the obligor is the non-custodial parent conflicts with current code, current case law, and case law in other states that have more experience with Income Shares.
First, current Georgia code (Section 19-6-15) does not state that the non-custodial parent is the obligor.  Current code simply says the trier of fact determines who is the obligor and then the guideline percentages are applied to the obligor’s gross income.

Next, current Georgia case law specifically states that the custodial parent may be the obligor.  In James v. James, 246 Ga. 233 (1980), The Supreme Court states that "[w]e find that a trial court, in the exercise of its discretion, may properly order a custodial parent to pay for the support of minor children while visiting with the non-custodial parent."  The decision is construing old Code Ann. 30-207 and states specifically that "[t]he legislature did not specify that only non-custodial parents are to pay child support."  The opinion appears to equally apply to new code Section O.C.G. 19-6-15.

James v. James, 246 Ga. 233 (1980)

36391.  JAMES v. JAMES.


Bowles, Justice.


The parties were divorced in 1979.  Custody of the two minor children was awarded to the father with visitation rights in the mother.  The trial court ordered the father to pay the mother $15.00 per day each day the children visited her.  Father contends that this is an unauthorized award of child support to a non-custodial mother.


We find that a trial court, in the exercise of its discretion, may properly order a custodial parent to pay for the support of minor children while visiting with the non-custodial parent.  In making decisions about child custody and child support, the trial court is charged with considering the welfare of the child.  The court could conclude that the best interest of the child requires that money be provided the non-custodial parent to provide for proper visitation.


Code Ann. § 30207 provides: “In its final verdict or decree, the trier of fact shall specify in what amount and from which party the minor children are entitled to permanent support.  The final verdict or decree shall further specify in what manner, how often, to whom, and until when such support shall be paid…”  The legislature did not specify that only non-custodial parents are to pay child support.  Atkins v Zachary, 243 Ga. 453 (254 SE2d 837) (1979) and Summers v. Summers, 212 Ga. 614 (94 SE2d 725) (1956) cited by the father, do not require a different result.


Judgment affirmed.  All the Justices concur.


   SUBMITTED JUNE 20, 1980 — DECIDED SEPTEMBER 4, 1980.


Divorce, etc.  Fulton Superior Court.  Before Judge McKenzie.


William M. Schiller, for appellant.


William T. Beard, James E. Hardy, for appellee.

Foreign Case Law

See Little v. Little, 657 A.2d 12, 441 PaSuper. 185.  In Little v. Little, a Pennsylvania appeals court determined that a custodial parent, the father in this case, may be ordered to pay child support to the non-custodial parent, the mother, should the parenting time shares, relative incomes, and direct contributions of the non-custodial parent indicate that such is appropriate.

We agree that a child support calculation should be made by the court below and that after such a review child support may be ordered to Wife.  Given the testimony of the extensive amount of time the children are in the custody of Wife, and of wife's limited income versus Husband's $20,000 per month income, such an award may be appropriate.  "Parents are liable for the support of their children who are unemancipated and eighteen (18) years of age or younger."   23 Pa.C.S.A. s 4321(2), Luzerne County Children and Youth Services v. Cottam, 412 Pa.Super. 268, 603 A.2d 212, 214 (1992), alloc. denied 530 Pa. 666, 610 A.2d 45 (1992), cert. denied, --- U.S. ----, 113 S.Ct. 425, 121 L.Ed.2d 347 (1992).  "Child support is a shared responsibility; both parents must contribute to the support of their child in accordance with their relative income and ability to pay."  Depp v. Holland, 431 Pa.Super. 209, 636 A.2d 204, 206 (1994).

Melzer v. Witsberger, 505 Pa. 462, 480 A.2d 991 (1984) (FN1) stated that a hearing court should calculate child support awards by: calculating the reasonable expenses of raising the children involved; determining the respective abilities of the parents to support their children; calculating each parent's total support obligation;  and, finally, determining what portion of the obligation is offset by support provided directly to the children and what portion must be satisfied by support payments to the other parent.  We believe, given the facts before us today, that the court below should make this analysis to determine if child support to Wife is appropriate.

See also Clarke v. Clarke, 619 So. 2d 1046 (Fla. Dist. Ct. App. 1993); LeBlanc v. LeBlanc, 597 A.2d 62 (Me. 1991).
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