Georgia Child Support Commission:

Actions Taken by Statute Review Subcommittee

On August 25, 2005

SECTION 2.  DIRECT APPEALS

Revision of §5-6-34 and §5-6-35
Title 5 of the Official Code of Georgia Annotated, relating to appeal and error, is amended by striking subsection (a) of Code Section 5-6-34, relating to judgments and rulings deemed directly appealable, and inserting in its place the following:

(a) Appeals may be taken to the Supreme Court and the Court of Appeals from the following judgments and rulings of the superior courts, the constitutional city courts, and such other courts or tribunals from which appeals are authorized by the Constitution and laws of this state:
(1) All final judgments, that is to say, where the case is no longer pending in the court below, except as provided in Code Section 5-6-35;
(2) All judgments involving applications for discharge in bail trover and contempt cases;
(3) All judgments or orders directing that an accounting be had;
(4) All judgments or orders granting or refusing applications for receivers or for interlocutory or final injunctions;
(5) All judgments or orders granting or refusing applications for attachment against fraudulent debtors;
(5.1) Any ruling on a motion which would be dispositive if granted with respect to a defense that the action is barred by Code Section 16-11-184;
(6) All judgments or orders granting or refusing to grant mandamus or any other extraordinary remedy, except with respect to temporary restraining orders;
(7) All judgments or orders refusing applications for dissolution of corporations created by the superior courts;
(8) All judgments or orders sustaining motions to dismiss a caveat to the probate of a will; and
(9) All final judgments of child support. 

Title 5 of the Official Code of Georgia Annotated, relating to appeal and error, is amended by striking subsection (a) of Code Section 5-6-35, relating to decisions and rulings that may be appealable upon application, and inserting in its place the following:

(a) Appeals in the following cases shall be taken as provided in this Code section: 
(1) Appeals from decisions of the superior courts reviewing decisions of the State Board of Workers´ Compensation, the State Board of Education, auditors, state and local administrative agencies, and lower courts by certiorari or de novo proceedings; provided, however, that this provision shall not apply to decisions of the Public Service Commission and probate courts and to cases involving ad valorem taxes and condemnations; 
(2) Appeals from judgments or orders in divorce, alimony, child custody, and other domestic relations cases, including, but not limited to, granting or refusing a divorce or temporary or permanent alimony, or temporary child support , awarding or refusing to change child custody, or holding or declining to hold persons in contempt of such alimony or child custody judgment or orders, except that all final child support orders shall be directly appealable as provided in paragraph (9) of subsection (a) of O.C.G.A. §5-6-34; 
(3) Appeals from cases involving distress or dispossessory warrants in which the only issue to be resolved is the amount of rent due and such amount is $2,500.00 or less; 
(4) Appeals from cases involving garnishment or attachment, except as provided in paragraph (5) of subsection (a) of Code Section 5-6-34; 
(5) Appeals from orders revoking probation; 
(6) Appeals in all actions for damages in which the judgment is $10,000.00 or less; 
(7) Appeals, when separate from an original appeal, from the denial of an extraordinary motion for new trial; 
(8) Appeals from orders under subsection (d) of Code Section 9-11-60 denying a motion to set aside a judgment or under subsection (e) of Code Section 9-11-60 denying relief upon a complaint in equity to set aside a judgment; 
(9) Appeals from orders granting or denying temporary restraining orders; 
(10) Appeals from awards of attorney´s fees or expenses of litigation under Code Section 9-15-14; and
(11) Appeals from decisions of the state courts reviewing decisions of the magistrate courts by de novo proceedings so long as the subject matter is not otherwise subject to a right of direct appeal. 
 

Justification for this Suggested Revision

Section 5-6-34 was amended to include final child support orders as directly appealable.  As pointed out by a Supreme Court Justice, §5-6-34 conflicts with §5-6-35 which provides for discretionary appeal; therefore, the two statutes need to conform to each other.  Thus, the suggestion is that §5-6-35 be amended to allow for discretionary appeal for temporary child support orders and include a statement providing that all final child support orders be directly appealable.
ACTION BY STATUTE REVIEW SUBCOMMITTEE, AUGUST 25, 2005:  TABLED VOTE ON SUGGESTED REVISIONS UNTIL JUDGE BERNES COULD FURTHER STUDY THE SUGGESTD CHANGES AND THE INTERPLAY BETWEEN SECTIONS 5-6-34 AND 5-6-35.
********

SECTION 3:
Revision of §7-4-12.1
Title 7 of the Official Code of Georgia Annotated, relating to banking and finance, is amended by striking in its entirety Code Section 7-4-12.1, relating to interest on arrearage of child support, and inserting in lieu thereof the following:

§ 7-4-12.1.

(a) All awards of child support expressed in monetary amounts shall accrue interest at the rate of 7 percent per annum commencing 30 days from the day such award or payment is due. Upon the effective date of this amendment, all interest shall be calculated at 7%, regardless of the date the arrears accrued. This Code section shall apply to all awards, court orders, decrees, and judgments rendered pursuant to Title 19. It shall not be necessary for the party to whom the child support is due to reduce any such award to judgment in order to recover such interest. The court shall have discretion in applying or waiving past due interest  In determining whether to apply, waive or reduce interest owed, the court shall consider whether good cause existed for the nonpayment of the child support; whether repayment of the interest would result in substantial and unreasonable hardship for the parent owing the interest ; whether applying, waiving, or reducing the interest would enhance or detract from the obligor’s current ability to pay the obligation to include the consideration of the regularity of payments made for the current support of those dependents for whom support is owed; and, whether the waiver or reduction of interest would result in substantial and unreasonable hardship to the parent to whom interest is owed. 
(b) This section shall not be construed to abrogate the authority of the Title IV-D Agency to waive, reduce or negotiate a settlement of  the unreimbursed public assistance pursuant to O.C.G.A.§19-11-5(b).

Justification for Suggested Revision

a.
Many in the legal community have sought a clarification as to the interest rate of all accrued arrears.  It would be less confusing for courts, parties and OCSE if there was but one interest rate for all amounts no matter when they accrued.

b.
The Statute Review Subcommittee noted that the court’s discretion was unguided in the existing statute and suggests use of language similar to that which allows DHR to negotiate or forgive the collection of interest.

c.
During this past legislative session, SB 52, codified as §19-11-5(b), was passed which allows DHR to waive, reduce or negotiate a settlement of unreimbused public assistance.  Thus subsection (b) was added to ensure that this statute will not abrogate the Agency’s authority. 
ACTION BY STATUTE REVIEW SUBCOMMITTEE, AUGUST 25, 2005:  Subcommittee voted to adopt the suggested recommendations and submit them to the full Commission.  
*********

SECTION 4.  FORM OF ORDER LANGUAGE
Revision to §19-5-12
Title 19 of the Official Code of Georgia Annotated, relating to domestic relations, is amended by striking subsection (c) of Code Section 19-5-12, relating to form of judgment and decree in divorce actions, and inserting in lieu thereof a new subsection (c) to read as follows:

(c) In any case which involves the determination of child support, the form of the judgment shall also include provisions indicating both partieś parents’ incomes, the number of children for which support is being provided, the presumptive award calculation, and, if the presumptive award is rebutted, the award amount and the basis for the rebuttal award.  In all cases in which child support is determined, the final judgment shall be a sum certain and incorporate by reference the worksheet containing the calculation of the final award of child support and such worksheet shall be filed in the record.

Justification for Suggested Revision: 
The Statute Review subcommittee suggests this addition so that the record will show all factors in one document which contributed to the award and which will be easier to transmit to the Commission for data collection and analysis purposes.

In addition, comment made at the August 25, 2005 Statute Review Subcommittee was to add the term “sum certain” into this statute where applicable.  The Final Child Support Order amount needs to be a sum certain for reasons relating to clarification of the amount due and to avoid self-executing orders. It is also important for collection and enforcement purposes, including certainty as the true arrearage amount.  See Collins v. Billow, 277 Ga. 604, 592 S.E. 2d 843 (2004). 

In addition, a title to this Section was added for easier readability of HB 221.  When codified, the title will be dropped.  See above title: “Form of Order Language.”
ACTION BY STATUTE REVIEW SUBCOMMITTEE, AUGUST 25, 2005:  Subcommittee voted to adopt the suggested recommendations  (including changing “parties” to “parents”) and submit them to the full Commission.  Note that the version above includes the term of “sum certain” which has not been approved yet by the Commission.
SECTION 5. CHILD SUPPORT GUIDELINES

Revision to §19-6-15
Said title is further amended by striking Code Section 19-6-15, relating to guidelines for calculating child support, and inserting in lieu thereof a new Code Section 19-6-15 to read as follows:
§ 19-6-15.

(a)   Definitions
.
Justification for Statute Revision of the following definitions:

All changes are for ease of use, clarity, simplification and more guidance to users about calculating child support with the income shares model.

As used in this Code section, the term:
(1)'Adjusted Child Support Obligation' means the Basic Child Support Obligation determined from the Basic Child Support Obligation Table, using the Parenting Time Adjustment, if applicable, Health Insurance and Work Related Child Care Costs.  For further reference, see subsection (h) of this code section.   
Justification for Statute Revision

This definition was rewritten to make it more clear, and “if applicable” was added to parenting time to clarify that it is not a mandated adjustment as is Health Insurance and Work Related Child Care Costs.  The Basic Support Obligation will only be adjusted for Parenting Time when applicable.  This definition became the first definition due to adding the word “child” in the name of the definition.  The definitions are in alphabetical order and all terms which are defined in this subsection are capitalized.    

ACTION BY STATUTE REVIEW SUBCOMMITTEE, AUGUST 25, 2005:  Voted to adopt these recommendations and recommend the same to the Full Commission. Note: It has been slightly revised when put in statute format.
Section (5)(a)(1)-(3):
(1)(2)'Adjusted gross Income' means the net determination of a Parent’s income, calculated by deducting from that Parent’s Gross Income any applicable Self-Employment Taxes being paid by the parent, any Preexisting Child Support Order for current child support which is being paid by the Parent, and any Theoretical Child Support Order for other Qualified Children, if allowed by the court. For further reference, see subsection (f) of this Code Section.

Justification for Statute Revision

The justification for the changes to “Adjusted Gross Income” is to make the definition less confusing.  The words, “gross” and “net” were removed from the original definition, as these are terms of art within tax law or within the IRS code, and their usage here though may have a completely different connation. 

The removal of the words, “net” and the addition of the Theoretical Support Orders language were suggested by the Statute Review Subcommittee on July 13, 2005.  Removal of “gross” from the term, Adjusted Gross Income was the suggestion of the Family Law Section of the State Bar.

Due to some rearranging of the subsections of Section 5, the cross referencing to where the definition is found in the statute may need to be refined following the Subcommittee and Full Commission’s review of this Statute, and corrected in the final version of the Commission’s suggested recommendations for revisions to the statute in the areas of clarification and interpretation. 
ACTION BY STATUTE REVIEW SUBCOMMITTEE, AUGUST 25, 2005:  Voted to adopt these recommendations and recommend the same to the Full Commission.
**********

Section (5)(b):
(b) Process of Calculating Support. The determination of child support, pursuant to this Code section, shall be calculated as follows:
(1)  Determine the Gross Income of both the Custodial Parent and Noncustodial Parent.  This may include imputed income if applicable;
(2)  Adjust each Parent´s Gross Income by deducting the following from the Parents´ Gross Income, if any of the following apply:
(A)  Self‑Employment Taxes;
(B)  Preexisting Orders; and 
(C)  Theoretical Child Support Order for Qualified Children, if allowed by the Court;
(3)  Add the Adjusted Incomes together to compute the Combined Adjusted Income;
(4)  Locate the Basic Child Support Obligation by referring to the Child Support Obligation Table.  Using the figure closest to the amount of the Combined Adjusted Income, locate the monthly amount of the Basic Child Support Obligation in the column underneath the number of children for whom support is being determined.  If the monthly Combined Adjusted Income falls between the amounts shown in the table, then the Basic Child Support Obligation shall be based on the income bracket most closely matched to the monthly Combined Adjusted Income;
(5)  Calculate the pro rata share of the Basic Child Support Obligation for the Custodial Parent and the Noncustodial Parent by dividing the Combined Adjusted Income into each Parent´s Adjusted Income to arrive at each Parent´s pro rata percentage of the Basic Child Support Obligation.  The pro rata share shall be used to determine the Presumptive Amount of Child Support by multiplying the pro rata percentage by the Basic Child Support Obligation and adding the additional expenses;
(6)  Make the Parenting Time Adjustment, if applicable, to increase or decrease the Basic Child Support Obligation based upon the calculation of the Noncustodial Parent´s Court‑awarded time with the child or children;
(7)  Find the adjusted support obligation amount by adding the additional expenses of the costs of Health Insurance and Work Related Child Care Costs, prorating such expenses in accordance with each Parent´s pro rata share of the obligation and adding such expenses to the pro rata share of the obligation.  The pro rata share of the Basic Child Support Obligation and the pro rata share of the combined additional expenses shall be added together to create the Adjusted Child Support Obligation;
(8)  Determine the Presumptive Amount of Child Support for the Custodial Parent and Noncustodial Parent resulting in a sum certain single payment due to the Custodial Parent by assigning or deducting actual payments for Work Related Child Care Costs and Health Insurance costs;
(9)  Deviations subtracted from or increased to the Presumptive Amount of Child Support  are applied, if applicable, and if supported by the required findings of fact and application of the best interest of the child standard.  In the Court´s discretion, Deviations may include, but are not limited to, the following:
(A)  Combined Adjusted Income greater than $20,000.00 per month;
(B)  The child is in the custody of a state agency or foster care;
(C)  Substantial travel expenses for parenting time;
(D)  Extraordinary educational expenses;
(E)  Special expenses for child rearing exceeding 7 percent of the monthly Basic Child Support Obligation;
(F)  Extreme economic hardship for medical needs or special needs;
(G)  Low income;
(H)  Alimony; and
(I)   Mortgages;
(10)  In addition, the Parents shall allocate the Uninsured Health Care Expenses which shall be based on the pro rata responsibility of the Parents or as otherwise ordered by the Court;
(11)  The Final Child Support Order shall be the Basic Child Support Obligation taking into account the Parenting Time Adjustment, if applicable, Health Insurance, Work Related Child Care Costs, and as increased or decreased by Deviations; and
(12)  In a Split Parenting case, there shall be a separate calculation and Final Child Support Order for each Parent.

ACTION BY STATUTE REVIEW SUBCOMMITTEE, AUGUST 25, 2005:  Voted to adopt these recommendations and recommend the same to the Full Commission.
�Subhead added to the actual statute of §19-6-15





