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Action Taken by Statute Review Subcommittee on September 9, 2005

Below suggested revisions were approved and adopted as a recommendation by the Statute Review Subcommittee:
SECTION 2.  DIRECT APPEALS

Revision of §5-6-34 and §5-6-35
Title 5 of the Official Code of Georgia Annotated, relating to appeal and error, is amended by striking subsection (a) of Code Section 5-6-34, relating to judgments and rulings deemed directly appealable, and inserting in its place the following:

(a) Appeals may be taken to the Supreme Court and the Court of Appeals from the following judgments and rulings of the superior courts, the constitutional city courts, and such other courts or tribunals from which appeals are authorized by the Constitution and laws of this state:
(1) All final judgments, that is to say, where the case is no longer pending in the court below, except as provided in Code Section 5-6-35;
(2) All judgments involving applications for discharge in bail trover and contempt cases;
(3) All judgments or orders directing that an accounting be had;
(4) All judgments or orders granting or refusing applications for receivers or for interlocutory or final injunctions;
(5) All judgments or orders granting or refusing applications for attachment against fraudulent debtors;
(5.1) Any ruling on a motion which would be dispositive if granted with respect to a defense that the action is barred by Code Section 16-11-184;
(6) All judgments or orders granting or refusing to grant mandamus or any other extraordinary remedy, except with respect to temporary restraining orders;
(7) All judgments or orders refusing applications for dissolution of corporations created by the superior courts;
(8) All judgments or orders sustaining motions to dismiss a caveat to the probate of a will; and
(9) All final judgments of child support. 

Title 5 of the Official Code of Georgia Annotated, relating to appeal and error, is amended by striking subsection (a) of Code Section 5-6-35, relating to decisions and rulings that may be appealable upon application, and inserting in its place the following:

(a) Appeals in the following cases shall be taken as provided in this Code section: 
(1) Appeals from decisions of the superior courts reviewing decisions of the State Board of Workers´ Compensation, the State Board of Education, auditors, state and local administrative agencies, and lower courts by certiorari or de novo proceedings; provided, however, that this provision shall not apply to decisions of the Public Service Commission and probate courts and to cases involving ad valorem taxes and condemnations; 
(2) Appeals from judgments or orders in divorce, alimony, child custody, and other domestic relations cases, including, but not limited to, granting or refusing a divorce or temporary or permanent alimony, or temporary child support , awarding or refusing to change child custody, or holding or declining to hold persons in contempt of such alimony or child custody judgment or orders, except that all final child support orders shall be directly appealable as provided in paragraph (9) of subsection (a) of O.C.G.A. 

§5-6-34; 
(3) Appeals from cases involving distress or dispossessory warrants in which the only 

issue to be resolved is the amount of rent due and such amount is $2,500.00 or less; 
(4) Appeals from cases involving garnishment or attachment, except as provided in paragraph (5) of subsection (a) of Code Section 5-6-34; 
(5) Appeals from orders revoking probation; 
(6) Appeals in all actions for damages in which the judgment is $10,000.00 or less; 
(7) Appeals, when separate from an original appeal, from the denial of an extraordinary motion for new trial; 
(8) Appeals from orders under subsection (d) of Code Section 9-11-60 denying a motion to set aside a judgment or under subsection (e) of Code Section 9-11-60 denying relief upon a complaint in equity to set aside a judgment; 
(9) Appeals from orders granting or denying temporary restraining orders; 
(10) Appeals from awards of attorney´s fees or expenses of litigation under Code Section 9-15-14; and
(11) Appeals from decisions of the state courts reviewing decisions of the magistrate courts by de novo proceedings so long as the subject matter is not otherwise subject to a right of direct appeal. 
 

Justification for this Suggested Revision

Section 5-6-34 was amended to include final child support orders as directly appealable.  As pointed out by a Supreme Court Justice, §5-6-34 conflicts with §5-6-35 which provides for discretionary appeal; therefore, the two statutes need to conform to each other.  Thus, the suggestion is that §5-6-35 be amended to allow for discretionary appeal for temporary child support orders and include a statement providing that all final child support orders be directly appealable.

SECTION 4.  FORM OF ORDER LANGUAGE
Revision to §19-5-12
Title 19 of the Official Code of Georgia Annotated, relating to domestic relations, is amended by striking subsection (c) of Code Section 19‑5‑12, relating to form of judgment and decree in divorce actions, and inserting in lieu thereof a new subsection (c) to read as follows:

((c)  In any case which involves the determination of child support, the form of the judgment shall also include provisions indicating both parties´ incomes parents´ income, the number of children for which support is being provided, the presumptive amount of child support award calculation, and, if the presumptive award amount of child support is rebutted, the award amount and the basis for the rebuttal award.  The final judgment shall have attached to it the worksheet containing the calculation of the final award of child support.  The final judgment shall specify a sum certain amount of child support to be paid.(
APRROVED NEW ADDITIONAL LANGUAGE (“SUM CERTAIN AMOUNT OF CHILD SUPPORT TO BE PAID”)—September 9, 2005
SECTION 5.  Revisions to Code Section 19-6-15

(a)  Definitions.  As used in this Code section, the term:

At the September 9, 2005 Statute Review Subcommittee Meeting, the Subcommtitee began with definition 5(a)(4) in reviewing and adopting suggested revisions to the definitions found in this Code Subsection.  The following are those adopted changes which will be recommended to the Full Commission:
(3)(4)  'Basic child support obligation Child Support Obligation' means the amount of support displayed on the child support obligation table Child Support Obligation Table which corresponds to the combined adjusted gross income Combined Adjusted Income of both parents the Custodial Parent and the Noncustodial Parent and the number of children for whom child support is being determined.  This amount is rebuttably presumed to be the appropriate amount of basic child support to be provided by both parents in the case immediately under consideration, the Custodial Parent and the Noncustodial Parent prior to consideration of any adjustments for parenting time or additional expenses percentage of income, Parenting Time Adjustments, Health Insurance, Work Related Child Care Costs, additional expenses, and Deviations.

(4)  'Caretaker'  means the person or entity providing care and supervision of a child more than 50 percent of the time.  The caretaker may be the child´s custodial parent.  The caretaker may be a parent of the child or a nonparent relative of the child who voluntarily or otherwise, pursuant to court order or other legal arrangement, is providing care and supervision of the child.  A caretaker may also be a private or public agency providing custodial care and supervision for the child through voluntary placement by the child´s parent, nonparent relative, or other designated caretaker or by court order or other legal arrangement.
(5)  'Child' means child or children.
(6)  'Child Support Enforcement Agency' means the Child Support Enforcement Agency within the Department of Human Resources.
(5)(7)  'Child support obligation table Support Obligation Table' means the chart created by the Georgia Child Support Commission which displays the dollar amount of the basic child support obligation Basic Child Support Obligation corresponding to various levels of combined adjusted gross income Combined Adjusted Income of the children´s parents Parents and the number of children for whom a child support order is being established or modified.  The table shall be used to calculate the basic child 

support obligation Basic Child  Support Obligation according to the provisions of this Code section.  Deviations from the table shall comply with the requirements of this Code section.  For further reference see subsection (l) of this Code section.
(6)(8)  'Combined adjusted gross income Adjusted Income' means the amount of adjusted gross income Adjusted Income of the Custodial Parent added to the amount of Adjusted Income of the Noncustodial Parent calculated by adding together the adjusted gross incomes of both parents.  This amount is then used to determine the basic child support obligation for both parents for the number of children for whom support is being calculated in the case immediately under consideration.

(7)  'Credit worksheet' means the worksheet used for listing information regarding a parent´s preexisting child support order and self‑employment tax.
(9)  'Court' means a judge of any Court of record or a judicial hearing officer of the Office of State Administrative Hearings.
(8)(10)  'Custodial parent Parent' means the parent Parent with whom the child or children Child resides more than 50 percent of the time.  The term also means a nonparent caretaker who has been given physical custody of the child or children.  If each parent spends exactly 50 percent of the time with the child or children, then the court shall designate the parent  with the lesser child support obligation as the custodial parent and the other parent as the noncustodial parent.  If a custodial parent has not been designated, the caretaker with whom the child resides more than 50 percent of the time shall be the custodial parent. Where a Custodial Parent has not been designated or where a Child resides with both Parents an equal amount of time, the Court shall designate the Custodial Parent as the Parent with the lesser support obligation and the other Parent as the Noncustodial Parent. Where the Child resides equally with both Parents and neither Parent can be determined as owing a greater amount than the other, the Court shall determine which Parent to designate as the Custodial Parent for the purpose of calculating child support.

(9)  'Day' or 'days' means that a child spends more than 12 hours of a calendar day with or under the control of a parent and that parent expends a reasonable amount of resources on the child during such time period, such as the cost of a meal or other costs directly related to the care and supervision of the child.  Partial days of parenting time that are not consistent with this definition shall not be considered a 'day' under the child support guidelines.  A 'day' under the control of a parent includes a day the child is not in the parent´s home, but is under the parent´s control, for example, with the parent´s permission at camp or with friends.

(11)  'Deviation' or 'Deviations' means an increase or decrease from the Presumptive Amount of Child Support if the presumed order is rebutted by evidence and the required findings of fact are made by the Court under subsection (i) of this Code section.
(10)(12)  'Final child support order Child Support Order' means the presumptive child support order Presumptive Amount of Child Support adjusted by any deviations Deviations ordered by the court Court.

(13)  'Gross Income' means all income to be included in the calculation of child support as set forth in subsection (f) of this Code section.
(11)(14)  'Health insurance Insurance' means accident, sickness, any general health, or medical, or dental insurance policy.  For further reference see subsection (h) of this Code section.

(15)  'Legal Custodian' means the Custodial Parent or a nonparent with whom the Child resides more than 50 percent of the time and who has been granted legal custody of a Child by Court order.  A nonparent Legal Custodian´s Gross Income shall not be included when calculating the child support award.  A nonparent Legal Custodian´s expenses for day care, Health Insurance, Uninsured Health Care Expenses, and expenses which may be the basis for deviating shall be taken into account when establishing a Final Child Support Order.

(16) (Tabled until next Meeting)
 (17)  'Parent' means a person who owes a Child a duty of support pursuant to Code Section 19‑7‑2.
(13)(18)  'Parenting time adjustment Time Adjustment' means an adjustment to the noncustodial parent´s Noncustodial Parent´s portion of the basic child support obligation Basic Child Support Obligation based upon the noncustodial parent´s Noncustodial Parent´s parenting time with the child Child.  For further reference see subsection (g) of this Code section.

(14)  'Percentage of income' for each parent is obtained by dividing each parent´s adjusted gross income by the combined total of both parents´ adjusted gross income.  The percentage of income is used to determine each parent´s pro rata share of the basic child support obligation and each parent´s share of the amount of additional expense for health insurance and work related child care.  The percentage of income is also used to designate the amount of uninsured medical expenses that each parent is financially responsible to pay, absent an order of a court setting a different amount.
(15)(19)  'Preexisting orders Order' means:

(A)  An order in another case that requires a parent Parent to make child support payments for another child or children Child, which child support the parent Parent is actually paying, as evidenced by documentation including, but not limited to, payment history from a court clerk, Title IV‑D agency, as defined in Code Section 19‑6‑31, the Department of Human Resources Child Support Enforcement Agency´s computer system, the department´s Child Support Enforcement Agency´s Internet child support payment history, or canceled checks or other written proof of payments paid directly; and

(B)  That the date of filing of the initial order for each such other case is earlier than the date of filing of the initial order in the case immediately before the court Court, regardless of the age of any child Child in any of the cases.

For further reference see paragraph (5) of subsection (f) of this Code section.
(16)(20)  'Presumptive child support order Amount of Child Support' means the amount of support to be paid for the child or children derived from the parent´s proportional share of the basic child support obligation, adjusted for parenting time, plus the parent´s proportional share of any additional expenses.  This amount is rebuttably presumed to be the appropriate child support order owed, unless the amount has been adjusted upward or downward based upon Deviations.

(17)  'Pro rata' means to the proportion of one parent´s adjusted gross income to both parents´ combined adjusted gross income, or to the proportion of one parent´s support obligation to the whole support obligation.  A parent´s pro rata share of income is calculated by combining both parents´ adjusted gross income and dividing each parent´s separate adjusted gross income by the combined adjusted gross income.  A parent´s pro rata share of the basic support obligation is calculated by multiplying the basic child support obligation obtained from the child support obligation table by each parent´s pro rata percentage of the combined adjusted gross income.
(21)  A 'Qualified Child' or 'Qualified Children' means any Child:

(A)  For whom the Parent is legally responsible and in whose home the Child resides; (B)  That the Parent is actually supporting;

(C)  Who is not subject to a Preexisting Child Support Order; and 

(D)  Who is not before the Court to set, modify, or enforce support in the case immediately under consideration.

Qualified Children shall not include stepchildren or other minors in the home that the Parent has no legal obligation to support.  For further reference see subsection (f) of this Code section.
(18)(22)  'Split parenting Parenting' can only occur in a child support case only if there are two or more children of the same parents Parents, where one parent Parent is the custodial parent Custodial Parent for at least one child Child of the parents Parents, and the other parent Parent is custodial parent the Custodial Parent for at least one other child Child of the parents Parents.  In a split parenting Split Parenting case, each parent Parent is the custodial parent Custodial Parent of any child Child spending more than 50 percent of the time with that parent Parent and is the noncustodial parent Noncustodial Parent of any child Child spending more than 50 percent of the time with the other parent Parent.  A split parenting Split Parenting situation will shall have two custodial parents Custodial Parents and two noncustodial parents Noncustodial Parents, but no child will Child shall have more than one custodial parent or noncustodial parent  Custodial Parent or Noncustodial Parent.

(19)  'Standard parenting' means a child support case in which all of the children supported under the order spend more than 50 percent of the time with the same custodial parent.  There is only one custodial parent and one noncustodial parent in a standard parenting case.
(20)(23)  'Theoretical support order Child Support Order' means a hypothetical child support order for Qualified Children calculated as set forth in subparagraph (e)(5)(B) of this Code section which allows the court Court to determine the amount of a child support obligation if an order existed.  A theoretical support order is used to determine the amount of credit allowed as a deduction from a parent´s gross income for a parent´s qualified other child or children who are not under a preexisting child support order.  For further reference see subsections (f) and (m) of this Code section.
(21)(24)  'Uninsured health care expenses Health Care Expenses' means the child´s or children´s a Child´s uninsured medical expenses including, but not limited to, health insurance Health Insurance copayments, deductibles, and such other costs as are reasonably necessary for orthodontia, dental treatment, asthma treatments, physical therapy, vision care, and any acute or chronic medical or health problem or mental health illness, including counseling and other medical or mental health expenses, that are not covered by insurance.  For further reference see subsection (h) of this Code section.
(22)(25)  'Work related child care costs Related Child Care Costs' means expenses for the care of the child or children Child for whom support is being determined which are due to employment of either parent Parent.  In an appropriate case, the court Court may consider the child care costs associated with a parent´s Parent´s job search or the training or education of a parent Parent necessary to obtain a job or enhance earning potential, not to exceed a reasonable time as determined by the court Court, if the parent Parent proves by a preponderance of the evidence that the job search, job training, or education will benefit the child or children Child being supported.  The term shall be projected for the next consecutive 12 months and averaged to obtain a monthly amount.  For further reference see subsection (h) of this Code section.
(23)(26)  'Worksheet' or 'child support worksheet Child Support Worksheet' means the worksheet Worksheet used to record information necessary to determine and calculate gross income and child support.  There is also a Worksheet to calculate the Parent´s Adjusted Income.  In Child Support Enforcement Agency cases in which neither Parent prepared a Worksheet, the Court may rely solely on the Worksheet prepared by the Child Support Enforcement Agency as a basis for its order.  For further reference see subsection (m) of this Code section.

Subsection (b) was previously adopted by the Statute Review Subcommittee.  

(b)(c)  Applicability and required findings.
(1)  The child support guidelines contained in this Code section are a minimum basis for determining the amount of child support obligations and shall apply as a rebuttable presumption in all legal proceedings involving the child support obligation responsibility of a parent Parent, including, but not limited to, orders entered in criminal and juvenile proceedings, orders entered pursuant to Article 3 of Chapter 11 of this title, the 'Uniform Interstate Family Support Act,' and voluntary support agreements and consent orders approved by the court.  The However, the child support guidelines do not apply to orders for prior maintenance for reimbursement of child care costs incurred prior to the date an action for child support is filed or to child support orders entered against stepparents or other persons or agencies secondarily liable for child support.  The child support guidelines This Code section shall be used when the court Court enters a temporary or permanent child support order in a contested or noncontested hearing.  The rebuttable presumption award Presumptive Amount of Child Support provided by these child support guidelines this Code section may be increased according to the best interest of the child Child for whom support is being considered, the circumstances of the parties, the grounds for deviation Deviation set forth in subsection (i) of this Code section, and to achieve the state policy of affording to children of unmarried parents Parents,  to the extent possible, the same economic standard of living enjoyed by children living in intact families consisting of parents Parents with similar financial means.

(2)  The provisions of this Code section shall not apply with respect to any divorce case in which there are no minor children, except to the limited extent authorized by subsection (d) (e) of this Code section.  In the final judgment or decree in a divorce case in which there are minor children, or in other cases which are governed by the provisions of this Code section, the court Court shall;: 

(A)  Specify in what sum certain amount and from which party the minor children are entitled to permanent support as determined by use of the worksheets Worksheets;

(B)  Specify as required by Code Section 19‑5‑12 in what manner, how often, to whom, and until when the support shall be paid; 

(C)  Include a written finding of the gross income of the father and the mother Parent's Gross Income as determined by the factfinder Court or the jury;

(D)  Determine whether health insurance Health Insurance for the child or children Child involved is reasonably available at a reasonable cost to either parent Parent.  If the insurance policy is reasonably available at a reasonable cost to the parent Parent, then the court Court may order that the child or children Child be covered under such insurance; and (E)  Include written findings of fact as to whether one or more of the deviations Deviations allowed under this Code section are applicable, and if one or more such deviations Deviations are applicable, the written findings of fact shall further set forth:

(i)  The reasons the court Court deviated from the presumptive amount of child support Presumptive Amount of Child Support;

(ii)  The amount of child support that would have been required under the child support guidelines if the presumptive amount this Code section if the Presumptive Amount of Child Support had not been rebutted; and

(iii)  A finding that states how application of the child support guidelines would be unjust or inappropriate in the case immediately under consideration considering the relative ability of each parent Parent to provide support and how the best interests interest of the child or children who are Child who is subject to the child support award determination are is served by deviation Deviation from the presumptive guideline amount.  Presumptive Amount of Child Support;
(F)  Specify the number of days of visitation contemplated by any order of visitation accompanying a Final Child Support Order; and

(G)  Specify the percentage of Uninsured Health Care Expenses for which each Parent shall be responsible.
(3)  When child support is awarded, the party who is required to pay the child support shall not be liable to third persons for necessaries furnished to the child or children Child embraced in the judgment or decree.  In any contested case, the parties shall submit to the court Court their worksheets Worksheets and the presence or absence of other factors to be considered by the court Court pursuant to the provisions of this Code section.

(4)  In any case in which the gross incomes Gross Income of the father and the mother Custodial Parent and the Noncustodial Parent are determined by a jury, the court Court shall charge the provisions of this Code section applicable to the determination of gross income Gross Income and the jury shall be required to return a special interrogatory.  Based upon the jury´s verdict as to gross income Gross Income, the court Court shall determine the child support obligation Final Child Support Order in accordance with the provisions of this Code section.

(4)(5)  Nothing contained within this Code section shall prevent the parties from entering into an enforceable agreement to the contrary to the Presumptive Amount of Child Support which may be made the order of the court Court pursuant to the review by the court Court of the adequacy of the child support amounts negotiated by the parties, including the provision for medical expenses and health insurance Health Insurance; provided, however, that if the agreement negotiated by the parties does not comply with the provisions contained in this Code section and does not contain findings of fact as required to support a deviation Deviation, the court Court shall reject such agreement.  To assist in this the Court´s determination by the court, the parties shall provide all child support worksheets Worksheets utilized by the parties to determine the child support amounts proposed in the agreement.

(c)(d)  Nature of guidelines; Court´s discretion.  In the event of a hearing or trial on the issue of child support, the guidelines enumerated in this Code section are intended by the General Assembly to be guidelines only and any court Court so applying these guidelines shall not abrogate its responsibility in making the final determination of child support based on the evidence presented to it at the time of the hearing or trial.

(d)(e)  Duration of child support responsibility.  The duty to provide support for a minor child Child shall continue until the child Child reaches the age of majority, dies, marries, or becomes emancipated, whichever first occurs; provided, however, that, in any temporary, or final, or modified order for child support with respect to any proceeding for divorce, separate maintenance, legitimacy, or paternity entered on or after July 1, 1992, the court Court, in the exercise of sound discretion, may direct either or both parents Parents to provide financial assistance to a child Child who has not previously married or become emancipated, who is enrolled in and attending a secondary school, and who has attained the age of majority before completing his or her secondary school education, provided that such financial assistance shall not be required after a child Child attains 20 years of age.  The provisions for support provided in this subsection may be enforced by either parent or the child for whose benefit the support is ordered.  The provisions for child support provided in this subsection may be enforced by either Parent, by any nonparent Legal Custodian, by a guardian appointed to receive child support for the Child for whose benefit the child support is ordered, or by the Child for whose benefit the child support is ordered.
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