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Pr ef ace

The Report of the CGuidelines Conmttee to the
Governors Conmm ssion on Child Support represents the
CGui delines Commttee Consensus recommendation for
gui delines for setting child support orders for
Massachusetts.

The Child Support Comm ssion reviewed the Commttee’s
report, which was based on extensive research and

del i beration, and adopted in full its recomendations set
forth in the section entitled “Objectives of Cuidelines.”
Child support guidelines will be pronulgated by a commttee

chaired by the Chief Adm nistrative Justice of the Trial
Court and conposed of nmenbers of the judiciary appointed by
the Chief Adm nistrative Justice of the Trial Court and
menbers of the Child Support Comm ssion and ot hers

appoi nted by the Governor.

The Guidelines Commttee offers its report as a
framework to focus the further dialogue on the objectives
and content of child support guidelines, and remins
receptive to coment and recommendati ons from ot hers.

Several areas have bee identified for further review
Because under current federal tax |aw child support
paynments can no | onger be included with alinony and thereby
deducted fromthe obligor’s inconme, the Committee is
consi dering equitable nmethods for addressing the tax
consequences for the parties. The Commttee is also
considering an adjustnment in the percentage anobunts when
t he conmbi ned i nconme of both parents exceeds $75, 000, and
where consistent with the overall objectives of child
support policy. Finally, other areas for further
clarification include planning for higher education, upper
i ncome cases, and specification of cases that fall outside
gui del i nes

Marilyn Ray Smth,
Chai r per son

GQui delines Commttee

Governor’s Comm ssi on on

Chi |l d Support
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REPORT OF THE GUI DELI NES COWM TTEE
TO THE GOVERNOR' S HI LD SUPPORT COVM SSI ON

The Child Support Enforcenent Anendnents of 1984 (P.L.
98-378) require each state to establish child support
gui delines, to be made avail able by October 1, 1987 to al
judges and other officials who set child support anounts
for separation, divorce and paternity cases. The guidelines
must be based on “specific descriptive and nuneric criteria
and result in a conmputation of the support obligation” (45
CFR 302.56). In other words, the guidelines nust be a
guantitative fornula based on such factors as incone of the
parents and nunmber of children, rather than a |ist of
di scretionary criteria for consideration by the
adj udi cat or.

One of the charges of the Governor’s Conmmi ssion on
Child Support is to analyze and recommend gui delines which
may then be inplenented by [ aw or by judicial or
adm ni strative action. The Guidelines Conmttee was
conposed of the followi ng menbers of the Child Support
Commi ssion: Marilyn Ray Smth, Chairperson, famly |aw
practitioner; Charles Atkins, Comm ssioner, Departnment of
Public Welfare; Representative Kevin P. Blanchette; Joseph
Gal l ant, Associ ate Comm ssi oner, Departnment of Public
Wel f are; Honorabl e Theodore A. dynn, Chief Adm nistrative
Justice, Boston Minicipal Court; Mary Haskell, famly | aw
practitioner; Ruth-Arlene Howe, Professor of Law, Boston
Col | ege Law School ; Jobn Laranore, |egal services attorney;
Honor abl e Arthur Mason, Chief Admi nistrative Justice, Trial
Court; and WIlliam O Malley, District Attorney, Plynouth
County.

The Commttee’s work progressed through an eval uation
of the need for guidelines, a determ nation by the
Committee of the appropriate social and adm nistrative
policy objectives of guidelines, an analysis of the various
t heoretical bases for determ ning child support awards, a
review of guidelines fromother jurisdictions, and finally,
a consideration of the nunerous factors included in the
cost of raising children.
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The Need for Guidelines

Lack of uniformty for simlarly situated famlies and
i nadequat e awards whi ch do not neet the true cost of child
rearing are the two major problenms in child support
practice which guidelines address.

Lack of uniformty and subjectivity in setting child
support awards on a case-by-case basis foster in obligors a
perception of unfair treatnent by the courts which in turn
di scourages paynent. I nconsistency between courts |leads to
forum shoppi ng; in Massachusetts it is w dely believed that
t he probate courts order higher awards than the district
courts, and even within a single division of the probate
court, know edgeabl e attorneys seek out individual judges
who are more likely to be favorable to the interests of a
particular client (Laranore). Finally, the predictability
resulting from guidelines pronotes settlenment and reduces
conflict in already highly enotionally charged di vorce and
paternity cases, to the benefit of both the parties and the
courts.

Current econom c research indicates that the cost of
chil dren has been vastly understated in the setting of
child support awards. Econom c anal ysis of governnment
sponsored surveys of famly expenditures shows that a
medi um i nconme intact famly with two children spends an
average of $763 per nonth (in 1981 prices) on those two
children frombirth to the age of 18 for such expenses as
housi ng, food, transportation, clothing, healthcare and
recreation (Espenshade). Yet according to the Census Bureau
report, the average child support award for 1981 was $171
per nmonth, which is 40% bel ow the 1981 poverty |evel for
two children ($280 per nonth) and only one-fourth of the
$763 per nonth anmpbunt a mddle inconme intact famly spends
on its children (WIIliams).

The commttee reviewed studi es which further docunent
the dramatic decline in children’s standard of |iving upon
di vorce, while the standard of living of their absent
parent actually inproves. A study of divorced famlies in
California found that the standard of living of the
custodi al parent and children one year after divorce had
declined by 73% fromthe pre-divorce |level, while that of
t he noncustodi al parent had gone up by 42% (Weitzman).
Simlar results were reported in M chigan where after the
di vorce of 90% of the fathers |ived above the BLS Lower
St andard Budget as conpared to only 3% of the nothers and
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children, if the nmother tried to live on child support

al one (Chanbers). Even if a father pays one-third of his
gross incone in child support, he is better off financially
t han before divorce because of the decreased needs of his
smal | er househol d. The needs of the children’s househol d
decrease only slightly in his absence, yet there will be up
to a tw thirds decrease in the resources to neet those
needs unless the nother is able to make a significant

addi tional financial contribution.

Ot her statistics support these findings. Over half of
those living below the federally defined poverty |levels are
femal e- headed fam lies. According to the U S. Ofice of
Chil d Support Enforcenent, 87% of those receiving Aid to
Fam lies with Dependent Children do so because of
i nadequate child support, at an annual national cost of
bet ween $20 to $30 billion per year. The figures in
Massachusetts, even during periods of high enploynent,
reflect this nationw de trend that nothers and children
constitute the fastest growing group of people in poverty
(Harrington). According to 1980 Census data for
Massachusetts, the nedian income for a fenmal e househol der
with children under age eighteen was |ess than one third
($7,393) of that of a conparable married couple famly
($23,833), while the nmedian inconme of a fenmal e househol der
with children under the age of six was only 23% ($4, 588) of
that of the married couple counterpart ($20,366). For npst
of these famlies, child support, at its best, can nean the
di fference between living below the poverty line and |iving
at a very nodest standard of |iving sonmewhat above it
(Chanmbers). The Conmttee’s own analysis of the relative
standards of living of the two househol ds after paynent of
taxes and child support confirmed the results of these
enpirical studies.

Obj ectives of Guidelines

Bef ore devel oping a set of guidelines, the Committee
sought to establish an objective basis for child support
awar ds grounded on econom c, |egal, and social theory, and
began by defining underlying social and adm nistrative
obj ectives against which to evaluate a proposed formula. It
reached consensus on the follow ng principles:

1. The econom c inpact on the child of famly break-up
shoul d be m nim zed whenever possible. The Conmittee
used as its guidepost the situation that the child
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woul d be in, and the resources available to him or
her, had the famly been intact.

2. Both parents should share responsibility for
supporting their children, in proportion to their
i ncone.

3. Child support should neet a child s survival needs
in the first instance, but to the extent ether
parent enjoys a higher standard of living, the child
is entitled to share that higher standard.

4. Child support should be structured to accommodate
t he subsi stence needs of parents at the | ow end of
the income range, but should always require at | east
a token paynent. This paynent helps maintain a
psychol ogi cal bond between absent parent and child,
establishes a pattern of regular paynent, to be
i ncreased when incone goes up, and enables the
enforcenent agency to nmaintain contact with the
obl i gor.

5. The gui delines should avoid creating adverse effects
on other life decisions of the parents. The scope of
the child support obligation should be predictable
so that both parents can plan other parts of their
lives accordingly. Second fam |ies, whether
providing additional resources froma current spouse
or creating new obligations for new dependents,
shoul d not affect pre-existing child support
obl i gati ons.

6. The gui delines should take into account the non-
nonetary contributions of the custodial parent, such
as tinme, services and opportunity costs. M ndful of
t he double loss that children often suffer upon
di vorce when one parent |eaves the honme and the
ot her parent is |ess avail abl e because of increased
financi al demands, the Comm ttee concluded that the
formula should not explicitly inpute incone to a
cust odi al parent who did not work out of
consi deration for the nest interests of the
chil dren.

7. The gui delines should be sinple-easy to prove for
the parties and easy to adm nister for the courts.
Recogni zi ng that subtlety woul d undoubtedly be
sacrificed in sonme individual cases, the Committee
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neverthel ess concluded that the benefits of
sinplicity in reducing opportunities for
mani pul ati ng evidence and prolonging litigation
out wei ghed its drawbacks.

8. The gui delines should reach nost cases, again
acknow edging the need for flexibility in the
treatment of cases with unique circunstances. (Cases
out side the guidelines are discussed in greater
detail bel ow.)

Types of Fornul a

Havi ng established its operative principles, the
Comm ttee then turned to a consideration of the types of
formulas in use in other jurisdictions or devel oped by
child support experts, as well as those unofficially in use
in Massachusetts. Guidelines fromother jurisdictions
i ncl udes those from W sconsin, Mchigan, Del aware,

Washi ngton, California, Mnnesota, Oregon and several
counties in a variety of states. Cuidelines proposed by
child support experts included works of Judith Cassetty,

| sabel V. Sawhill, Robert G WIllianms, Phillip Eden and
Florence T. Hall. Massachusetts exanples included the chart
for voluntary agreenents used by the Departnment of Public
Wel fare (sliding scale percentage of net incone based on
nunmber of children, with 30% 35% 40% 45% and 50%for 1
to 5 or nore children); standards proposed by a district
court conmmttee on non-support (one-third of gross incone
as starting point); and an article published by the

Honor abl e Edward M G nsberg, Justice of the M ddl esex
Probate Court (undifferentiated alinmny and child support
as percentage of gross incone based on number of children,
with 34% 36% 38% and 40% of gross income for 1 to 4 or
nore children).

There are three basic fornmulas or conbinations
t hereof, generally characterized as “inconme equalization,”
“cost sharing” and “incone sharing” (WIIlians).

| ncome equalization ains at reducing equally the
standard of living of all fam |y menbers as one household
separates into two, typically with the custodial parents
and children in one household and the noncustodi al parent
in another. (Approximtely 90% of the children in single-
headed famlies reside primarily with their nother).
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Various formulas have different nethods of calculation, but
in essence the conbined inconmes of the two units are

reall ocated so that the net income of each unit nears the
sane ratio to a recogni zed neasure of standard of I|iving
for that size unit, such as the federal poverty |level. For
exanple, if the pre-divorce incone of a famly of four was
$22, 000, its standard of |iving would be about tw ce the
poverty level, which for 1985 is $10,650. After divorce,

i ncone would be reallocated so that the custodial parent
and two children receive $13,800, which is 1.6 tinmes the
poverty level for three ($8,850), while the non-custodi al
parent receives $8,200, which is 1.6 times the poverty

I evel for one ($5,250). The standard of |iving of both
househol ds woul d be reduces equally, fromtwo tinmes the
poverty level to 1.6 times the poverty level for that size
famly unit. If the noncustodial parent is the only wage
earner, this transfer represents 63% of his gross incone.
| f each parent earns $11, 000, the transfer becomes $2, 800,
or 25% of his gross incone, again so that the custodi al
parent and two children receive $13,800, |eaving the
noncust odi al parent with $8, 200.

The nost appeal i ng aspect of this approach is that all
fam |y nmenbers suffer equally fromthe econom ¢ burdens of
di vorce, thereby addressing the phenonenon descri bed above
where typically only the custodial parent and children
experience a decline in living standards. The Comm ttee
rejected this approach, however, finding that the potenti al
range of transfers for a single obligor was too extrene.
The formula underm nes the incentive of both parents to
work to reasonabl e capacity. For the custodial parent,
every dollar earned will cause a reduction in child
support. For the noncustodial parent, the child support
ampunt is tied directly to the incone of the custodi al
parent, and in cases where her earnings are limted, the
child support obligation is potentially quite burdensone.
Anot her result is that two noncustodi al parents with the
same i nconme and sane nunber of children would have
dramatically different child support obligations because of
the differences in the custodial parent’s incone. Finally,
it inmplicitly includes alinony and prol ongs the econom c
ent angl ement of the parents, requiring adjustnments not only
as incone of the parents changes but also as famly
conposition changes as either party enters subsequent
marriages.
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The cost sharing approach focuses on the cost of the
child, based on either a m nimum standard of living or on a
revi ew of actual expenses associated with the child, with
t he dollar anmount then apportioned between the parents
according to incone. For exanple, if the cost of two
children were determ ned to be $700 per nonth and the
custodi al parent made $500 per nonth while the noncust odi al
parent made $1,500 per nonth, the latter’s child support
obligation woul d be $525 per nonth. Because the
noncust odi al parent’s incone is three tines that of the
custodi al parent, his child support paynents amounts to 75%
of the total cost of the children.

Because it ran counter to several of the principles
initially established by the Conmttee, the Commttee al so
rejected this approach. First a m ninmum subsi stence anpunt
does not pernmt the child to share in the parent’s standard
of living. Second, proof of item zed househol d expenses
associated with children will generate conflict over
whet her a child “needs” a particular expenditure and wil
requi re adjudication on a case-by-case basis and therefore
does not pronote uniformty and predictability. Finally, as
shown bel ow, the cost of children beyond the survival |evel
is actually a function of avail able econom c resources
rat her than an ampunt that can be determ ned in the
abstract.

In the income sharing approach, parents commt a set
percentage of their income to child support on the preni se
that children should receive the same proportion of
parental income that they would have received had the
fam |y remained intact. Econom c studies of expenditures in
intact famlies find that although the dollar anpbunt spent
on children increases as parental inconme increases, the
percentage of fam |y expenditures devoted to children
remai ns remar kably constant across a wi de range of incone
| evel s, and that that percentage varies primarily with the
nunmber of children (Espenshade).

The Committee preferred this approach over the others
for a variety of reasons. First, the approach is based on
enpirical data and has a sound social, econom c and | egal
foundati on. By taking a percentage of incone of both
parents, it ains to preserve the |level of expenditures that
woul d have been devoted to children in an intact famly as
joint resources are pooled. The econom c inpact on children
of divorce on nonmarriage is therefore mnimzed. A
percent age of incone fornula is sinple to calculate and
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provi des predictability as both parents can readily
determ ne their respective child support obligations and
pl an other parts of their lives accordingly.

Members of the Guidelines Conmmittee reviewed studies
on the cost of children by econom sts Philip Eden, Carolyn
S. Edwards, Jaques van der Gaag, Robert G WIIlians and
Thomas J Espenshade, all of which concluded that the cost
of children is a function of parental income. Although
there was sone variation anong these anal yses in data bases
and net hodol ogy, the results were simlar. The Commttee
deci ded that Espenshade’s work was the npbst conprehensive,
up-to-date, reliable and in a form nost usable for the
Conmmi ttee’ s purposes.

Usi ng the nost recent and conprehensi ve consuner
expendi tures survey conducted by the U S. Departnent of
Agriculture and the Bureau of Labor Statistics updated in
1981 prices, Espenshade |ooked at such variables as incone,
educati on and occupation of the parents, enploynent status
of the nother, nunmber and age of the children, race, region
of the country, urban or nonurban residence, and a
br eakdown of expenditure categories. By conparing standards
of living of famlies with different conpositions and
i ncomes, Espenshade was able to isolate the househol d
expendi tures devoted to children. For exanple, he found
that a famly with two children, a nmedi um soci o-econom c
status and a wife who worked part-tinme is likely to spend
$82,400 (in 1981 prices) to rear each child to age 18
(these costs do not include higher education), while
famlies with one child, a full-time working wife and a
hi gh soci o-econom ¢ status can be expected to spend as nuch
as $135,700 fromthe child s birth to age 18. By contrast,
a famly with three children, a | ow soci o-econom c status
and a wife who does not work for pay would commit an
average of $58,000 per child to age 18.

Espenshade found, however, that even though the doll ar
amount changes as parental income changes, the percentage
of expenditures devoted to children remains remarkably
constant across a w de range of incone |evels, and that the
nmost i nportant variable is the nunber of children in the
famly. This and other research indicates that the
econom es of scale resulting from having several children
are less than is widely assuned, with total savings of only
5 to 10 percent of expenditures on the previous child when
all 18 years are conbi ned (Espenshade).
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Thus, famlies with one child devote approxi mately 30%
of their expenditures to that child, while the percentage
of child-related expenditures rises to 40-45%in famlies
with two children and to nearly 50% in famlies with three
chil dren.

There are persuasive argunents that relying on the
cost of children in intact famlies continues to
underestimate the true cost of children in divorce. The
surveys underesti mates daycare costs. Moreover, there are
addi tional costs associated with maintaining children in
two househol ds, such as extra travel, clothes, toys, and
equi pment. The custodial parent also incurs additional
househol d expenses to conpensate for the non-nonetary
services previously perforned by the absent parent, such as
babysitting and routine household chores and nai ntenance
(Bruch).

The Comm ttee neverthel ess used Espenshade’s figures
as the basis for its fornula. The financial contribution of
t he absent parent to the children would be simlar to that
in an intact famly. This approach does not ensure that the
child s standard of living is not reduced, however, for
W thout a significant contribution by the custodial parent,
t he overall household inconme is drastically reduced. Nor
does it address issues of spousal support and conpensation
for non-nonetary services or opportunity costs for
enpl oynment opportunities foregone by the custodial parent
as a result of child rearing.

Havi ng selected a fornula based on percentage of
parental income and nunmber of children, the Commttee
turned to a consideration of various factors to be included
or excluded in determ ning the final percentages.

| ncone Base. The first factor to be considered was
what i nconme base should be used: gross, adjusted gross, or
net and what deductions woul d be used to obtain net.
Commi ttee nenbers expressed strong support for using gross
incone as the inconme base. Gross incone is already w dely
used in Massachusetts as a basis for calculating child
support awards. Most inportantly, it is nore easily
determ ned than net inconme and subject to fewer
opportunities for mani pulation. Sinplicity in proof and
adm ni stration was a Commttee priority.

The Commi ttee adjusted Espenshade’ s figures to 24%
34% 40% and 44% for one to four children.
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Tax Treatnent. Formerly, child support was often
desi gnated as undifferentiated alinmony and child support
because of favorable tax treatnent to the obligor. Because
such designation is nore difficult under recent federal tax
law, the Comm ttee has assuned that the paynents were child
support. The Comm ttee concluded that changes in the tax
| aw t hat m ght be di sadvantageous to the obligor should
nevert hel ess not affect the size of child support awards.
Expendi tures on behalf of a child in an intact famly are
made with after-tax dollars. To the extent possible under
current federal and state | aws, however, parties may, by
agreenment and upon approval of the adjudicator, designate
t he paynents or portion thereof as alinmony so Iong as the
net benefits to the children’s household are the sane.

Definition of Inconme. Goss incone was defined as al
income from any source, whether earned or unearned,
i ncludi ng wages, salary, interest, dividends, net rental
i nconme, self-enploynment inconme, alinony, business profits,
pensi ons, bonuses, and paynments from any gover nment
prograns (except public assistance), such as workers
conpensation, unenpl oynment benefits, veterans’
adm ni stration benefits, disability, etc. Income of the
sel f-enpl oyed i ncludes income from busi es operations and
rental properties, |ess reasonabl e expenses. Depreciation,
home of fices and excessive pronotional, travel and car
expenses shoul d not be considered reasonabl e expenses.

As for overtinme and second jobs, the Commttee
recommends including income fromthose sources at a rate of
50% to 67% dependi ng on such circunstances as work history
(if such extra work was a pre-divorce pattern, include it
at the higher percentage; if taken after divorce to neet
ot her obligations of the obligor, include it at the | ower
per cent age) .

I n circunstances where an obligor is voluntarily
under enpl oyed or unenpl oyed, earning capacity should be
i nput ed based on enpl oynent potential and probably earnings
as derived fromrecent work history, occupationa
gqual i fications and prevailing earnings for persons of
sim | ar backgrounds in the comunity. |nputation of
earnings in such cases is a clearly established | egal
principle in Massachusetts. In addition, the Conmttee
determ ned that non-perform ng assets should have earnings
i nputed at current Treasury bill rates. Such non-performng
assets woul d include vacation honmes, idle |land or extensive
art or other collections, but not a primary residence,
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aut omobi |l e or reasonabl e personal bel ongi ngs or hone
furni shings. The purpose here is to di scourage a parent
from placi ng assets into non-incone produci ng assets for
t he purpose of avoiding child support obligations.

Age of Children. Research on the cost of children
i ndi cates that older children cost significantly nore than
younger children (Espenshade, Eden, Edwards). Espenshade
reports that nearly 75% of the total expenditures occur
when the child is between the age of 6 and 17, and that the
cost of a teenager is approximtely 50% nore than the cost
of a child under the age of 6. Although it is possible to
construct a fornmula with a sliding percentage scale to take
into account the higher costs for older children, the
Commi ttee decided not to do so, preferring to keep the
formula sinple. The additional expenses of older children
can be nmet by periodically updating child support awards in
response to the expected increased incone both parents
woul d typically experience as careers and earning capacity
develop. In addition, the custodial parent with ol der
children would typically be able to commt nore tine to the
wor kpl ace while incurring | ower day care costs, and
therefore nmeet part of this additional expense. Finally,
t he decision not to increase the noncustodi al parents
percent age of income obligation for child support in
response to the higher costs of older children weighed
heavily in the decision not to decrease the noncustodi al
parent’s child support obligation in relation to the
custodi al parent’s inconme, as discussed further bel ow

Day Care. Formulas in many jurisdictions treat work-
rel ated day care expenses outside the basic calculation by
apportioning them between the parents on the basis of
incone in addition to the percentage of inconme child
support obligation. Day care expenses are highly variable
dependi ng on the nunber and ages of the children, the tine
of day and hours worked, and the varying quality and cost
of care available in different communities. Such separate
treatment is thought to provide additional incentives to
t he custodial parent to work.

The Commttee reviewed evidence of day care costs in
Massachusetts finding that costs range from $40 to $160 per
week per child and that day care costs are estimted to be
10% or nore of income, with higher percentages reported by
single parents. Child care is anong the main budget itens
along with food and housi ng (Boston Magazi ne, My, 1985;

Text of original October 1985 report was retyped to facilitate electronic transmission and reproduction.



Fi nal Report of the Governor’s Day Care Partnership
Proj ect, 1985).

Not wi t hst andi ng t hese consi derations, the Comnmttee
decided not to treat day care as a separate item
concl udi ng that separate treatnent would create problens of
proof and additional opportunities for conflict between
parents who di sagreed on the type and cost of appropriate
care. Separate treatnent also conflicted with the
Comm ttee’ s objective of providing predictability to the
noncust odi al parent of the child support obligation by
[imting the nunber of variables which generated “add-ons”
to that basic cal cul ation of percentage of income based on
t he nunmber of children. Rather, the Conmttee decided to
give the custodial parent a credit for day care expenses by
deducting them fromthe custodial parent’s gross inconme
before cal cul ating the custodial parent’s child support
obligation and then place the responsibility on the
custodi al parent for taking day care expenses into account
in the choice of avail abl e enpl oynent options.

Medi cal Expenses. Medi cal expenses include the cost of
i nsurance, routine uninsured nedical bills such as portions
payabl e by the insured and extraordi nary nmedicals such as
ort hodonti a, psychotherapy or catastrophic illness. Because
medi cal expenses can be highly variable and unpredictable
from case to case depending on the scope and cost of
avai | abl e converge and on the health of the children, the
Committee chose to treat nedical expenses separately and to
all ocate them between the parents on an equitable basis. In
addition, the Comm ttee sought sinplicity of proof and
cal cul ati on.

After reviewi ng information on the average cost of
i nsurance and uni nsured nedi cals and m ndful of the federal
mandate to obtain third-party coverage whenever possible,
the Comm ttee decided that the noncustodial parent should
presunptively be required to provide health insurance for
the children where available at a reasonable cost, and for
t he custodi al parent whenever possible. As an incentive to
do so, the noncustodial parent who provides fam |y coverage
shoul d receive not only a deduction from gross incone of
the cost of the insurance to him including the cost of
sel f-coverage, but also a reduction in the percentage of
i ncome amount of 2%

Both to share the burden of this unpredictable expense
and to di scourage needl ess nedical bills, routine uninsured
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medi cal expenses shoul d be borne by the custodial parent.
The percentage of inconme obligation of the custodial parent
who covers uninsured nedi cal expenses should al so be
reduced by 2%

Extraordi nary nmedi cal expenses such as orthodonti a,
psychot herapy or other costly uninsured expenses should be
al l ocated between the parents in proportion to incone.,
Expenses of catastrophic illness of either parent or
chil dren shoul d be determ ned outside guidelines on a case-
by- case basi s.

| ncome of Current Spouse. The Committee considered
whet her income of a current spouse or cohabitee should
affect the child support obligation and concluded that it
shoul d not, even though that individual’s contribution
toward househol d expenses of the obligor mght free up nore
resources for child support. The reasons for not including
t hat source of income are that step-parents or other adult
househol d nenbers are not legally responsible for
supporting another’s children, and requiring themto do so
woul d create disincentives for either parent to remarry.
The Comm ttee considered it not good social policy to
di scourage remarriage, particularly in the case of the
custodi al parent who would in effect be bringing a
“negative dowy” to the new marriage (Bruch). In fact,
studi es show that one of the ways a custodial parent can
rai se the standard of living of herself and her children is
by remarriage (Chanbers).

Mor eover, remarriage and cohabitation and their effect
on child support (as opposed to alinony) are a source of
prol onged bitterness and conflict between parents. And
elimnating consideration of the new partner’s incone is
consistent with the Commttee's goal of a straightforward
approach to reduce conflict and pronote predictability. The
Committee considered the noncustodi al parent’s obligation
for child support to be a personal one; even though
additional resources may indirectly becone available to a
child through the | argesse of a step-parent, such benefits
shoul d not be a justification for reducing child support,
but rather an opportunity for increasing the child s
standard of |iving.

However, the new partner’s inconme nmay appropriately be

a consideration in nodification of alinmony awards. And
where an obligor reduces his or her earnings as a result of
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remarriage or cohabitation, income should be inmputed as
descri bed above.

Support Orders for O her Dependents. In allocating
resources between children of first and subsequent
famlies, the Commttee gave priority to the children of
the first famly. Because starting a second famly is a
voluntary act, the absent parent’s action in undertaking
new support obligations was not considered a justification
for reducing pre-existing ones. In addition, as noted
above, ol der children cost nore. The Commttee’' s fornul a
does not require the absent parent to increase the
percent age of support to neet these increased needs, and
t herefore does not permt a reduction because of children
in anewfamly who typically arise at a tine when a
substantial |evel of support is nost needed for the ol der
children of the first famly.

In the case of nultiple child support orders arising
fromdifferent marriages or paternity adjudications, the
Comm ttee recomends deducting the amount actually paid
toward pre-existing orders fromgross inconme and applying
t he appropriate percentage to the bal ance so |ong as the
l[imts and procedures of section 303(b) of the federal
Consunmer Credit Protection Act (15 U.S.C. 1673 (b)) are
met .

Cust odi al Parent’s Incone. The Conm ttee recommends
that the percentage of the noncustodial parent’s incone
all ocated to child support not decrease in relation to
increases in the custodial parent’s incone. The basic
underlying prem se of the guidelines is that child support
shoul d be based on the amount of each parent’s incone that
woul d have been devoted to children in an intact famly as
parents pool joint resources. In an intact famly, when one
parent’s income goes up, the other does not decrease
resources available to the children. Rather, children
benefit fromthe increase. Econonic research indicates that
earnings of the wife have a significant inpact on the |evel
of spending on children and their standard of |iving. For
exanpl e, medi um soci o-econom c intact famlies with two
children where the wife works full-tinme spend 23% nore on
their children than famlies where the wife does not work
(Espenshade). Furthernore, where the custodial parent works
full-time, children forego the non-nonetary services and
time that the custodial parent would otherw se be able to
commt to them in return for an increased standard of
l'iving.
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The Committee’s nost conpelling reason, however, is
that it is only through inconme in addition to child support
that the standard of living of the children’s househol d can
be significantly inproved. If a noncustodial parent with an
i ncome of $25,000 pays 34% or $8,500 for child support for
two children and there is no additional income into the
children’s household, their standard of living is bel ow the
1985 poverty level for three ($8,850), while the
noncust odi al parent’s standard of living after child
support is nore than three tinmes the 1985 poverty |evel for
one ($5,250). By contrast, if the custodial parent earns
$10, 000, the children’s standard of living rises to tw ce
the poverty | evel, although noncustodial parent’s standard
of living is still one and a half tinmes that of the
chi |l dren.

Reduci ng the noncustodial parent’s contribution as the
custodi al parent’s incone increases thus has several
undesirable effects: 1) the children |ose the benefits of
t he non-nonetary services yet the total household incone
remai ns the same; 2) there is a disincentive for the
custodi al parent to maxim ze inconme, even though the
additional inconme is needed to increase the children's
standard of living;, 3) the custodial parent is required to
assunme a di sproportionate anount of the joint parental
financial responsibility for child rearing, in addition to
provi di ng custodi al parent services such as neals
preparation, |aundry, shopping, chauffeuring, discipline,
etc.; and 4) finally, the noncustodial parent is in effect
unjustly enriched, for a reduction in the percentage of his
contribution permts himto keep nore for hinmself than he
woul d have done in an intact famly, thus allowing himto
i nprove his own standard of living while the children’'s
remai ns the same or even declines.

Mor eover, as discussed above, the Commttee’'s fornula
requires the custodial parent to absorb the costs of ol der
children, routine uninsured medicals, and day care, in
addition to food, clothing, shelter, transportation, etc.
on the expectation that increases in her income would not
trigger a reduction in child support.

Range of Incone. Except as specified below the
gui del i nes percentages should be applied to all incone
| evel s. However, when an obligor’s annual income exceeds
$75, 000, the Conmttee recommends that the support order
may be fulfilled by transfers in a formother than present
cash. For exanple, the support order m ght authorize
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contributions to an educational or special trust fund. This
deci sion not to reduce the percentage applied to very high
annual inconmes is consistent with the broad social policy
obj ectives articulated earlier, especially points 1 through
3. The Commttee al so was persuaded that anong very high
inconme intact famlies, educational or other special trusts
are commonly used vehicles for incone transfers between
generations to ensure that subsequent younger generations
wll continue to enjoy the sane standard of living as their
forebears. Such trusts or simlar vehicles may then serve
as a source of funds for higher education costs.

Mor eover, studies of the inpact of econonm c changes on
children of divorce have found that the children who often
experience the nost dramatic drop in their standard of
living are children of upper inconme famlies. A significant
di screpancy between the househol ds—wi th affluence in one
and downward nobility in the other—was observed to inpair
the father-child psychol ogical relationship and to engender
in the children bitterness, anger and a pervasive sense of
deprivation (Wallerstein and Kelly).

Obligors with inconmes at or near the poverty |evel
face nore intense econom c pressure than other obligors. A
child support order set under the guidelines could force
theminto a position of inability to pay for their own nost
basic needs; if they are involved with dependents of their
own, application of the guidelines in their pure formcould
drive that famly onto the welfare rolls. Because of this
special circunmstance, the Commttee determ ned that a
sliding scale of obligation should apply to obligors at the
| ow end of the income scale. The Committee is still
addressing the specifics of this scale, but at the present
time it covers obligors with incones up to slightly above
the poverty line. Those with inconmes bel ow $5, 000 annual |y
woul d be required to make only token paynents, and paynents
for those with higher inconmes would range from 8-40% of
their incones, depending upon incone and nunber of
children. Judges woul d be asked to set the percentage
within a range given in the guidelines, with variations
based on specified factors such as whether the obligor is
supporting a second fam |y and whet her he has other speci al
needs.

The Commi ttee concluded that at |east token paynents
should be required in all cases except those when the
obligors thensel ves were exenpt from judgenent under | aw.
These paynents sustain the tie between parents and their
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children, as well as allowing the authorities to remain in
touch with obligors.

Hi gher Education. The costs of higher education are
substantial. According to the College Entrance Exam nation
Board in academ c year 1981-1982, the costs ranged from
$3, 230 per year for a two-year public institution and
$6, 885 per year for a four-year private institution. Wth
inflation and other increases these costs can be assunmed to
be hi gher at present and for the future (Espenshade).

In intact famlies where higher education for children
is afamly goal, planning for the cost of higher education
often begins well before the child s graduation from high
school. In cases of divorce or out of wedl ock, however
such planning is often | acking even where the resources are
avai lable to the parents. The child is then forced to
forego higher education altogether or to chose an
institution on the basis of cost that is not otherw se
commensurate with his or her ability or expectation had the
fam |y been intact, or the child and custodi al parent
assume a di sproportionate share of these expenses.
(According to one study, over fifty percent of the coll ege-
age children of divorced famlies in a wealthy suburban
county in northern California (Marin County) did not
receive financial support for higher education fromtheir
af fl uent absent parent, even where income exceeded $100, 000
(Wal | erstein, ABA Journal, Septenber, 1985).

The Committee recomrends that where appropriate under
M G L. Chapter 208, Section 28, at |east four years before
the child s eighteenth birthday, both parents be required
to develop a realistic plan for paynent of costs of higher
educati on.

Custody and Visitation. Studies on the inpact of
di vorce on children support frequent communicati on and
contact between the child and the noncustodi al parent
(Wallerstin & Kelly). The Committee recommends t hat
visitation be encouraged and enforced (except where it is
not in the child s best interest because of neglect,
physi cal , sexual, or psychol ogi cal abuse or other
ci rcunst ances having adverse effects on the child).
However, the exercise of visitation and paynment of child
support should bot be |inked. Disagreenents over visitation
are not a basis for withholding child support, nor is the
noncust odi al parent’s failure to pay child support a
justification for denial of visitation by the custodi al
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parent. The child has an independent right to both
financial support from and regular contact with, the
noncust odi al parent.

Until the m d-seventies, |legal and physical custody
was typically awarded to one parent while the other parent
paid child support and exercised visitation. In recent
years, joint |egal custody has becone nore wi despread with
both parents sharing in such decisions relating to nedical
care, education and religion, although one parent is still
typically the primary physical caretaker. In both
i nstances, the primary caretaker provides services and
direct expenditures for food, housing, clothing, medical
care, day care, transportation and the |ike assisted by the
child support paynments provided by the noncustodi al parent.

The Committee’ s formula assunes a liberal visitation
pattern, with the child spendi ng approxi mately 30% of
overnights with the noncustodial parent. This is based on
two overni ghts every other weekend, alternate holidays,
four to six weeks of vacation during the school year and
sunmer and m scel | aneous extra days or nights. Visitation
in many cases will be subsequently |ess (20% or |ess).
Normal |y, the custodial parent’s expenses change little if
at all, by visitation.

I n cases of shared physical custody where visitation
exceeds 30% of overnights, the Comm ttee recommends an
adj ustnment to the noncustodial parents child support
obligation on the expectation that such increased tine wll
result in the assunption by the noncustodial parent of a
greater portion of direct expenditures. However, even a
50/50 split in custody will nevertheless require child
support paynments unless both parents have equal incones and

share all expenses equally. Moreover, joint physical
custody is nore costly than traditional custody, because of
the duplication of shelter and equi pnent associated wth
children and should not be used as a vehicle for further

| owering the standard of living of the traditional
custodi al parent’s househol d. Although the noncust odi al
parent has higher costs, there is not a parallel reduction
in costs for the custodial parent. In shared physical
custody, ther is typically only a nom nal reduction in the
custodi al parent’s food costs (Kelly).

The Committee rejected a reduction in the child
support percentages based on the percentage of tinme al one
(e.g., if time is 50% reduce child support by 50% . There
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is not necessarily a direct correlation between tine and
expendi tures because one parent my assune nore
responsibility-either voluntarily or by default-for buying
cl ot hes books, toys and equi pnent and payi ng for |essons,
daycare, nedical expenses, etc.

Joi nt physical custody may be appropriate for
treatnent on a case by cases basis within the framework set
by guidelines, with a careful review by the adjudicator or
a docunent ed agreenent between parents as to which parent
is responsible for specific expenses and so |ong as
adequate provision is made for the fixed costs of a
tradi tional custodial parent such as shelter (including
utilities, furnishings, and nai ntenance) and transportation
(i ncludi ng aut onobi |l e ownershi p, insurance, and
mai nt enance) which together constitute approxi mately 50% of
the cost of children (Espenshade).

An arrangenent should not result in a dramatic
di sparity in the standards of living of the househol ds, as
such disparity has been observed to aggravate the child
parent relationship with both parents (Wallerstein and
Kelly). In fact cases involving joint physical custody may
be suited to the inconme equalization approach, where the
standards of |iving of both househol ds are approxi mately
equal , and particularly since joint physical custody
presupposes a high degree of interaction and contact
bet ween the parents.

The Committee is analyzing options to establish a
framework for structuring and managi ng these joint physical
custody arrangenents based on a breakdown of fixed and
vari abl e costs.

Cases Qutside Guidelines. The Committee’ s fornul a
shoul d be presumptively applied to all cases. In cases
where its application will clearly be inequitable, the
adj udi cat or should give witten reasons for goi ng outside
t he gui delines. For exanple, a deviation would be justified
where there are extraordi nary nmedi cal expenses for any
fam|ly menber or special education or enotional needs for a
child. Conplex property divisions where there are in-kind
contributions in the nature of child support nmay al so
result in a deviation so long as the net benefit to the
child is the sanme. Unreasonabl e excessive |iving expenses
of an obligor would not be a justification for going
outside the fornula as the fornmula is based on the prem se
t hat expenses will always expand to consune inconme and that
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the child s claimon that incone within the paraneters of
the fornmula takes priority over the parent’s.

Peri odi c Updating of Child Support Awards. Inflation,
i ncome increases and increased needs of older children all
contribute to the decline in the purchasing power of a
child support order over time if it is not regularly
updat ed. According to econom st Philip Eden, in the ten
years preceding 1979, the real value of a support award set
at $500 declined to $275, yet personal incone typically
increases faster than inflation, particularly as a wage
earner matures and noves up the career |adder. Finally, as
di scussed above, teenagers cost as nuch as 50% nore than
pre-schoolers. If child support awards are not updated
periodically, the child does not benefit fromthe parent’s
increased ability to pay and the custodi al parent who may
have nore limted resources to begin with will have to
absorb the shortfalls.

On the other hand, recession, cyclical profits and
unenpl oyment may cut into an obligor’s ability to pay,
requiring dowmnward adjustnents. So |long as such reductions
are not the result of the obligor’s voluntary actions, a
reduction in child support would be appropriate, and again,
reflective of circunmstances that would affect the finances
of an intact famly.

For these reasons, the Commttee recomends annual
revi ew and updating of child support awards. A fornula
based on percentage of inconme facilitates updating which in
nmost cases can be done by agreenent of the parties after
exchange of financial information.

Summary of the Formula. The fornula consists of a
percent age of gross incone based on the nunber of children
derived from econom c anal ysis of percentages of
expenditures devoted to children in an intact famly as
parents pool resources. There is a 2%credit to the
noncust odi al parent who provides nmedical insurance for the
child and to the custodial parent who pays for routine
uni nsured nmedi cal expenses. The cost of nedical insurance
to the noncustodial parent is deducted from gross incone
bef ore applying the appropriate percentage; the cost of
wor k-rel ated day care is deducted fromthe custodi al
parent’s gross inconme before applying the appropriate
percentage in that case as well.

The formula, sinply stated is therefore:
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Per cent age of Gross
| ncone After Deduction

Nunber of of Medical | nsurance or WMedical Credit of
Chi |l dren Day Care, if Applicable Two Percent

One child 24% 22%

Two chil dren 34% 32%
Three 40% 38%

chil dren

Four or nore 44% 42%

The gui delines should be presunptively applied except
where their application would clearly be inequitable to
either party or the child.

Concl usi on. The report summari zes the mgj or
consi derations that influenced the Commttee’ s decisions.
The different percentages and factors accounted for in the
Committee’'s fornula are interdependent; a change in the
treatment of one factor would require a consideration of
the treatment of the others, particularly if such a change
shifted the allocation of financial responsibility.
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